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Death Benefit Nominations 
in Superannuation

Upon the death of a member, a superannuation fund trustee must, where 
possible, pay their benefit in the fund to one of more dependants1 or their 
legal personal representative. The question of which dependants should 

receive a share of this benefit is an important one both for estate planning and 
taxation purposes, and can be determined by a member’s beneficiary nomination, 
the governing rules of the fund and/or discretion given to the fund trustee. 

A range of options exist for clients when considering how to advise their fund about 
the distribution of their superannuation benefits upon death. These include:

l Non-binding nomination of beneficiaries 

l Binding death benefit nomination

l Non-lapsing nomination of beneficiaries

l Reversionary pension nomination

It is important to note that not all of these nomination options will be available to 
all clients. The nominations available will depend entirely on the governing rules of 
their super fund. In addition, some funds do not allow for any nomination of 
beneficiaries, instead relying solely on the terms of the governing rules and/or the 
discretion of the trustee to determine to whom death benefits should be paid. 

NoN-biNdiNg NomiNatioN of beNeficiaries
The majority of superannuation funds allow members to nominate their preferred 
beneficiaries by submitting a non-binding nomination of beneficiaries form. 
While this form provides the fund’s trustee with insight into how the member 
would like their superannuation distributed on death, the trustee is not bound to 
follow their instructions.

In situations where the governing rules of the super fund provide the trustee with 
discretion regarding the payment of death benefits, the trustee would need to 
consider this nomination of beneficiaries form along with any other relevant 
information, which could include the member’s will, the degree of financial 
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dependence of each dependant on the member, alternative 
resources available to each dependant and the duration of 
relationships between dependants and the member.

Factors affecting the weight given by the trustee to a 
nomination of beneficiaries form may include whether it is 
unambiguous, whether all nominees meet the definition of 
dependant and whether the member’s circumstances have 
changed since the nomination was made (e.g, marriage, 
divorce, birth of children). 

The key message to clients considering making a non-binding 
nomination of beneficiaries should be that while the trustee of 
their fund would need to take into account their nomination, 
many other factors are also considered and their actual death 
benefit payment may be quite different from their instructions. 
Clearly for those who require certainty about their super benefits 
on death, a non-binding nomination of beneficiaries is unlikely 
to be an attractive option.

biNdiNg death beNefit NomiNatioNs
Trustees of super funds other than self-managed super funds 
(SMSFs) are generally prohibited from allowing others to 
exercise discretion on their behalf. This would be a problem for 
trustees wanting to let their members have the final say about 
where their death benefits should be paid.

However, section 59 (1A) of the SIS Act allows members to 
make a death benefit nomination that is binding on the 
trustee. To be valid, this nomination must meet a number of 
conditions, including:

l Each person nominated must be a dependant or the 
member’s legal personal representative. 

l The proportion of the death benefit to be paid to each 
nominee must be clear.

l The nomination must be witnessed by two people over 18 
who are not nominated in the notice.

l The nomination must have been made less then three 
years ago (or any shorter time specified in the fund’s 
governing rules).

Where a valid binding death nomination has been made, the 
trustee must pay a death benefit in the way nominated and must 
not take into account any other considerations. This type of 
nomination can therefore provide two benefits for clients. 

First, a client can know with certainty to whom their death 
benefit will be paid by the fund. 

Second, by nominating a dependant directly instead of their 
legal personal representative, a client can arrange for their 
superannuation benefits to bypass their estate, potentially 
minimising the impact of a legal challenge against their will. It is 
important to stress though that this does not necessarily mean a 
death benefit paid directly to a dependant is always fully 
protected – depending on the relevant state and the client’s 
situation, it is possible that some or all of a death benefit paid to 
a dependant could be notionally included in their estate for the 
purpose of a legal challenge. Specialist advice should be sought 
for further information in relation to this issue. 

There is a clear benefit for many clients in making a binding 
death nomination, but ongoing action is required to ensure 
nominations remain valid and appropriate. Clients should ensure 
they update their nomination at least every three years, but also 
each time there is a significant change in their situation because 
the trustee cannot overrule a valid nomination even if they 
believe it is no longer in line with the client’s wishes.

For example, John makes a binding death nomination to pay 
his wife, Denise, 100 per cent of his benefit. One year later, 
John separates from (but does not divorce) Denise and is in a 
de facto relationship with Jessica. While he updates his will to 
leave everything to Jessica, he forgets to update his binding 
death nomination. 

Upon John’s death, the trustee of his fund must pay his entire 
benefit to Denise because, as she is his wife, the nomination is 
still valid. Had John instead made a non-binding nomination of 
beneficiaries, the trustee would likely have been able to consider 
other factors such as his will and exercise discretion over whom 
the benefits should be paid to. 

Finally, it is important to point out that binding death 
nominations are voluntary for funds to offer, so clients should 
confirm that any nomination they make is binding rather than 
simply a non-binding nomination of beneficiaries. 

NoN-lapsiNg NomiNatioN of beNeficiaries
Section 59 (1)(a) of the SIS Act provides another way for 
members to direct the trustee of their super fund in relation to 
the payment of their death benefit, which is commonly referred 
to as a non-lapsing nomination of beneficiaries. In this situation, 
the trustee must consent to each nomination, but the range of 
conditions that apply to binding death nominations (e.g, 
becoming invalid after three years and the requirement for 
witness signatures) do not apply. 

However, in addition to requiring trustee consent, the governing 
rules of funds that offer non-lapsing nominations will often have 
a number of specific conditions about their use. For example, a 
nomination may be made invalid upon the marriage or divorce 
of the member. 

While only offered by a minority of superannuation funds at 
present, the use of non-lapsing nominations as an alternative to 
binding death nominations continues to grow because of the 
absence of the mandatory three year renewal.

According to super legislation, it appears that valid non-lapsing 
nominations and valid binding death nominations are equally 
binding on the trustee. These nominations can therefore provide 
clients with the same benefits as binding death nominations in 
relation to certainly of death benefit distribution.

While non-lapsing nominations may have the advantage of not 
needing to be renewed every three years, clients should ensure 
that they continue to update their nomination as their situation 
changes. Obviously, the potential for a client’s existing 
nomination to be quite different to their current wishes is 
increased when using a nomination that does not need to be 
renewed on a regular basis.
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implicatioNs of iNvalid biNdiNg or  
NoN-lapsiNg NomiNatioNs
It is important to understand what happens when a client has made 
a binding death nomination or non-lapsing nomination of 
beneficiaries but has not met all of the requirements in the SIS Act, 
SIS Regulations and the fund’s governing rules. In this situation, the 
nomination becomes partially or fully invalid. A nomination will 
also become at least partially invalid if one or more of the beneficiaries 
nominated dies or ceases to be a dependant.

When a client dies with an invalid binding or non-lapsing 
nomination, the trustee is no longer automatically obliged to 
follow the nomination, and the fund’s governing rules will then 
determine the course of action that must be taken. This action 
could include:

l Automatic payment to the client’s legal personal 
representative.

l The trustee having discretion to determine to whom and in 
what proportions the death benefit will be paid.

It is therefore vital that clients who make a binding or non-
lapsing nomination ensure that it remains valid at all times 
(including renewing their binding nomination every three 
years). Failure to do so could lead to significant negative estate 
planning consequences.

For example, Jack may have nominated his spouse in a binding 
death nomination and formulated his will to direct all estate 
assets to his adult children. He then forgets to renew his 
nomination after three years, making it invalid. The fund’s 
governing rules indicate that in the event of no valid nomination 
being made, the trustee has no discretion and must pay all 
benefits to the member’s legal personal representative. In this 
situation, Jack’s super would be directed to his estate and 
distributed to his adult children, leaving nothing payable to 
Jack’s spouse. In addition, Jack’s adult children are not dependants 
for tax purposes and the estate would therefore likely have to 
pay tax on part of all of Jack’s death benefit.

Where a client has made a binding or non-lapsing nomination 
that is partially invalid (for example, one of the multiple 
beneficiaries nominated is no longer a dependant), once again 
the governing rules of the fund become critical. In this situation, 
some funds will deem the entire nomination to be invalid, while 
others will bind the trustee to the part of the nomination that 
remains valid and deem the remainder to be invalid.   

reversioNary peNsioN NomiNatioN (iNcome 
stream recipieNts oNly)
A reversionary pension nomination is a choice that a client can 
make at the time of commencing a superannuation income 
stream (for example, an account based pension). It cannot be 
changed without the commencement of a new income stream.

Where this nomination is in place and the client passes away, the 
super fund trustee must continue to pay their pension to their 
nominated reversionary beneficiary. 

The additional advantage a reversionary pension nomination 
provides is that both the choice of beneficiary and the form of 
benefit they will be paid are binding on the trustee. This is not the 
case with binding or non-lapsing nominations, where the trustee 
commonly has discretion over whether to pay a pension or lump 
sum (although the preference of beneficiaries is often take into 
account). However, if an account based pension reverts to a 
reversionary beneficiary, they can generally commute their 
pension to a lump sum payment should they not wish to continue 
receiving pension payments. 

Care should be taken where a client nominates a child as 
their reversionary beneficiary, because under the super rules, 
at the pensioner’s date of death, a child must be aged under 
18, 18-24 and financially dependant, or disabled, in order to 
receive pension payments. 

It is also worth noting that while any other dependant can be 
nominated as a reversionary pension beneficiary, it is not possible 
for a client’s legal personal representative / estate to be a 
reversionary pension beneficiary. 

reversioNary peNsioN NomiNatioN v biNdiNg 
death NomiNatioN
Where a client has commenced an account based, the question 
often arises as to whether it is better to make a reversionary 
pension nomination, or to instead put in place a binding 
nomination. With the transition from flat dollar deductible 
amount to tax free proportioning rules on 1 July 2007, there are 
now fewer differences between these two nomination options 
for income streams commenced from that date. However, a 
number of important differences still exist.

Firstly, a reversionary pension nomination provides certainty that 
the balance will be paid as an account based pension to the intended 
beneficiary upon death, whereas a binding death nomination relies 
on the fund’s governing rule provisions (which may include trustee 
discretion) to determine the form of benefit payable. 

Secondly, from a social security income test point of view, where 
a reversionary pension nomination is made, the non-assessable 
(deductible) amount will be calculated using the longer of the 
client and their reversionary beneficiary’s life expectancy. In 
contrast, where a binding death nomination is made, the non-
assessable amount will generally be calculated using only the 
client’s life expectancy. However, if the beneficiary is then 
paid an account based pension upon the client’s death, a new 
non-assessable amount will then be calculated for that beneficiary. 

Ultimately, the choice of nomination option in this case should be 
determined by the level of certainty or flexibility required by the 
client and their intended beneficiaries and also the fund’s governing 
rule provisions surrounding the form of death benefit payments.
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death beNefit NomiNatioNs iN self-maNaged 
super fuNds 
Death benefit nominations in SMSFs operate differently to those 
of other funds. The main reason for this is that the rules 
preventing trustees from allowing others to direct their decisions 
do not automatically apply to SMSFs.

Because of this, the type of nomination available and the 
conditions surrounding making that nomination are determined 
solely by the governing rules of the SMSF. This means that 
where a SMSF offers binding death nominations, they do not 
automatically lapse after three years and there may be no specific 
requirements for witnessing the nomination. However, the 
governing rules of many SMSFs may have a number of 
conditions that need to be satisfied, which may include the 
requirement to be renewed after a certain period of time. 

If the governing rules allow, it is also possible within a SMSF to 
make a binding death nomination that nominates both the 
beneficiary to receive the death benefit and the form that the 
death benefit must take (for example, a SMSF member may bind 
the trustee to pay their death benefit to their spouse as an income 
stream) – a feature not available when making a binding or non-
lapsing nomination in a non-SMSF superannuation fund. 

coNclusioN
Binding death benefits and non-lapsing nomination of 
beneficiaries will provide clients with added certainty over the 
distribution of their superannuation benefits upon death and can 
often speed up the process of death benefit payments from the 
fund, which can take a significant amount of time where trustee 
discretion is involved.

While clients would need to ensure that binding death 
nominations are renewed every three years, non-lapsing 
nominations can often remain valid indefinitely, subject to 
governing rule provisions. 

When using either of these types of nominations, a client must 
take responsibility for updating their nomination each time 
their preferences change, as the trustee is not able to look at 
other considerations where a valid binding or non-lapsing 
nomination is in place, even where is does not reflect the 
client’s current wishes.

For SMSF clients, there is scope for more flexible death benefit 
nomination options, but it is important before making any 
nomination to confirm that the requirements of the governing 
rules are being met. l
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